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| UNITED STATES BANKRUPTCY COURT Westsm Distct o
~ FOR- THE ‘WESTERN DISTRICT OF NORTH ‘CAROLINA FEB - 1 2005

- Ashevrlle DlVlSlon. : David E. Welch, Clerk

| Asheville Division

In Re: B

Case No.: 03-11017
Chapter .7 -

GEORGE M. MATTA
PAIGE E. MATTA,

”3'Debt0rs,.

LOEF. FAMILY ENTERPRISES L.P., a. -
Georgla lelted Partnershlp and _
ROBERT L. BLUMBERG -as’ Trustee of
the Robert L. Blumberg Revocable :
Trust Dated September 22, 1998

Adv. Proc. 04-1011

BOGE FLB - 1 2005

_Plalntlfﬁ,'
V.
Gsonsrpm;-uarra %hd
PAIGE E. MATTA,
:DefendantSQ
o@ﬁﬁ s

This matter came. before the court upon .the Complalnt of
Loef.Famrry.Eeterprlses, L.P. dand Robert L. Blumberg, as’ Trustee
ofdthe:Robert L. Blumberg Revocable Trust dated September 22,
'1998;'(“plalntlffs”)‘seeklng a- determlnatlon that pursuant to 11
'U;S.CQ § 727( )(Z}KA) the debtors dlscharge should be denied
ahd recovery of funds.converted.by the debtors : Based upon the
facts-presented the court flnds that the plalntlffs ‘have met
_thelr burden of - establlshlng by a preponderance of the evrdence

that the debtors sold stock owned by them wrth the intent to




hinder, deiay;:orfdefrauddthefbiaintiffs.withrnbone-year before
'..the :date'_of :the flllng of thelr petltlon ."Therefore,_ the
debtors’ .discharge shall be denled and the plalntlffs are
entltled to a judgment for the funds converted by the debtors.

| ‘EINDINGS;OF EACT

: i..._Before' fiiinqﬂ.bankruptcy;;.thejzdebtors~ Operated a.
restaurantf in Athens, .Georéia,* knownc:as 'Compadre’s Mexican
Restaurant._ N

2. The.-debtors- ranzlcompadre's"in__leased 'sbace on the
first floor of the Park Plaza Bulldlng, which:Was'co+owned by
_the plalntlffs |

3.”-_Pursuanth.to-hParagraphr:éd.erof their: lease agreement
withi‘the..blaintiffs, the debtors were entltled. to a Right of
First Refusal of Purchase in. the event the . plalntlffs chose to
sellgthe_Eark.Pla;a Burldlngt-

- 4. -Georger:Matta*:(aé :co-ownerh With:{?aige - Matta of -
F.G;G;S.,;Inc;;hd/b/a”compadre?s) esercised_the'right of first
refusal and:entered'into-ahEurchase anchale-Agreement with the
' pzaihtiffs for_the purbhasérbf:thézpéfk'Plaza Buiiding;-'

--5.' In accordance wrth the terms of the Purchase and Sale
Agreement, George Matta, on': behalf of F. G G S f.ch , entered
-1nto two. Secured Promlssory Notes wrth the plalntlffs dated
February 5, 2001¢' One - of the notes was in favor of Loef Family

Enterprlses in'the;amount_of*One Hundred Fifty Thousand Dollars




($i50:000~00).(the “Loethote#)pand:the.other-note'was-in favor
of 1031 Quallfled Intermedlary, 3LLC, ln the aﬁount of One
Hundred Flfty Thousand Dollars ($l$0 OOG OO) (the “Trust'Note”).

Q. gfhe Loef Note and the: Trustn Note _were personally'
guaranteed.by George Matta - In addrtion, the Loef Note and the
Trust Note were secured by.the pledge of certaln stock belonging
to the debtors, as set-forthzln‘Stook-PledgetAgreements-dated
February 5, 2001, uhioh.WereuexeoUteaﬁbyfbothlGeorge.and Paige
Matta in faVOr:ofIthe plaintlffs.llThe Stock,waS;oWned by the
debtors as.301nt tenants and was belng.held 1n a Charles Schwab
Aocount.. .Flnally, the debtors executed"UCC—l Financing
Statements to secure the.stock as collateral for ~the Loef Note
and the Trust Note o |

7.. The ClOSlng on’ the sale of the Park Plaza Bulldlng to
the“debtors tookﬁplaoe;on February 51”200l,tand_the value of the
stock pledged--hy the 'Mattas pursuant;dto _the Stock Pledge
.Agreements on that day was" $101 642.09. |

87 'The: understandlng 'between';the. parties after - the
February 3; 2001, oloslng;iwas-thattphySioal”share certificates
reflectlng all;oflthe stoohlheld hy”the'debtors.in the Charles
Schwab.taccounthwould'_helsdeliVeredl.hy .Charles._Schwab- to the
attorney_'who..represented' the.'plaintiffs at cloSinq, Sheldon

Friedman. This . understandlng was reflected in correspondence




"betweeh _Mr,. Erredmahidandf the fdebtorsT}Lc;osingl_attorhey, Erict
K?ésie_ _ . : _

-ZQ;IIIFor 'exaﬁble,' the day after the 01051ng, Mr. Krasle
sent a letter to Charles Schwab requestlng the phy51cal share
certlflcates ‘and 1nstructlng Schwab to send the certlflcates to
Mx. Erredmahf- | |

10. Charles Schwab wrote the debtors airectiy in response
to Mf,d Krasle*sl letter_:and!dinformed-:them ‘that in order to
compiete their :request.kregarding .the:hshare Tcertificates, the
debtors would need to verbally verlfy the request .Therefore,
Schwab asked the debtors to resubmlt thelr request regarding- the
.certlircates along w;th ahtelephong number where they could.be.
,reachéa' :éuring : bdsihessi: hours'” - Upon reoeipt of this
inforﬁation,' Schwab 1nd1oated they would process the debtors'
request as.soon as posszble.

.'_ii; .On March*? 2001 .1r?;Krasle.wrote'Mr.'Friedman that
he - had been re- contacted by Charles Schwab SO they could obtaln
Mr. Matta-s. phone “number_rih :order dtod_yerlfy-.the ~request
regardlng the.share oertlflcates. eMS‘;Krasle's ietter indicated
that - the debtors had prov1ded ‘the .1nformatlon to Schwab such
'that Schwab should be*prooesslng:thelr reqﬁest. |

12. hover: the--eQQrSe: 5f..th¢”"ﬁéXt}.féw' mohths, .sereral
let£¢£5 were hexchéhgedzsbétﬁeeh; MrQeVKrasie_ and Mr. Friedman

regarding'whether'or-not'SohWab'had'recorded-the_Matta's'pledge




.of.their Stockfaslseeuritydfor"tnekioef~Note and the Trust Note.
In a letter dated August 15, :_2'020'1_,_.: Mr. .:Kr-a.s'le indicated that
"Schwab had in fact r'_e_ao;aea- thé_:p'_i-e'dge' against value in the
stock yaccountlﬁk.. ﬂoWeyer,d Mr.:lpgigd@an-tneVer..received any
documentation_to‘conflrm'tnat5$chWab”hadrrecorded the pledge and
questioned hon ﬁr; Krasleacould knowlthat-échwab had recorded
the:pledge”in"the absencerof docunentatlon-toaconfirm the same.

13. At trial:'M?:'Matta-neither:admltted nor denied . that
he.had provrded Schwab wrth verbal conflrmatlon.regardlng the
.share certlflcates _ He dld testlfy that he believed that Mx.
Frledman would handle the pledge of. stock and that all the
necessary steps had been’ taken to pledge the stock However, he
could ;not.;explaln -why, 1f he had called Charles Schwab, the
stock'was ‘not successfully pledged

4. Before closmng on the purchase of the. Park Plaza
'Building, the debtors and thelr'fam;ly-moyed to Ashevrlle,-North
'Carolina,:to_openla-steak'house;:_GeorgekMatta-started building
the’Steakkhousegin apprcxlnatelylfebruaryt2001--anddbased on his
Previous e#perienoe.ownlng.restaurantsy:Mr Matta estlmated that
it would; take'. approXimately:'}ﬁhree_. months  to complete
'constructlon and open the restaurant |

| l5, .However;_ﬁthef constructlon teok':approximately ten

months, and the restaurant. dld not open untll November 2501

_ primarily.. due tow constructlon | delays :_and: -problems with_




.inSpectioHSt e'Moreoyerg;Ethe dstarteup.hCOSts"for.-the restaurant
excéoded ;Mr;f. Matta's . ant1c1pated ; COSts:_:hy-y approximately
$150,000;._' Flnally,-;qu Matta testlfled that ‘the restaurant
never  took off- and was, ultlmately unsuccessful largely, he
felt.'because 1t opened 1mmed1ately after September-ll 2061,
whloh was a drfflcult__tlme :for:rthe__restanrantf industry as a
whole. B | |

16. The debtorSfdlosedfonithe:parohase_ofythe'Park Plaza
.Building,while attemétihgaio;openxthe.restaurantlin Asheville.
Mr. Matta'testlfied_thatyhe.and'Mrs Matta belleved ‘that if they
could get the restaurant up and runnlngg it would_produce the
income necessary.to_pay-thehplaintiffsaon4their:notes; Howewver,
due'to the.delaYs:ln pogstrnotlon andeexcessite.startmup costs,
.the dehtors'had_no.incomedandrbegan selllng the-Charles  Schwab
stock as. they needed money to complete construotlon and - open the
restaurantr pay'the plalntrffs, and otherwrse.make ends “meet.
.Mr. Matta.testified thathhembegan Selling the stock in November .
2001.° Ultlmately, the debtors sold all of the Charles Schwab
stock, leav1ng nothlng as securlty for thelr lndebtedness to the
'3plaint1ffs. - Mr{' Matta estlmated that he erecelved between
_ $75y000gand.$8b OOOﬂas proceeds from'the salefof~the'stock.
| l7. It 1s uncontroverted that the debtors 'sold the stock
_ w1thout the plalntlffs knowledge or consent and know1ng that it

was supposed to have been' pledged to the plalntlffs The




debtors dld keep the plalntlffs abreast of the problems they
were experlenc1ng 1n -tryrng to open the restaurant but -hever
-1nformed the plalntlffs about the sale of: the stock . Matta
testlfled at hlS depos1tlon that he'"was under the belief that
[the plalntlffs} would prefer hlm} to flnlsh the prOjeCt and
try to repay them, than to stop two thlrds of the way and have
them just get the stock as. thelr only payment "

18. Desplte thelr efforts to open*a succeSSful restaurant'
band to repay the notes; the debtors ultlmately defaulted on the
notes in approxrmately February 2002 and the partles stipulated
that the value of the stock on February 5 - 2002, was $63 189,

19.__The plalntlffs dld not learn that the Charles Schwab
| stock.was unencumbered and had been sold by the debtors” untll'
the debtors defaulted on the notes

bIZQ{- The_ debtors flled a .voluntary Chapter 13 case with
this-_court on . September 23,_ 2002,_ whloh-_was' dlsmlssed on
November 27, 2002 | |

:21. The debtors subsequently filed thls voluntary Chapter
7_-casep wrth thls'-court on August 28, 2003. Thereafter,' on
February ,24k: 2004, :the]-plalnt;ffs__commencedltthis adVersary
proceeding-objectingbto]the;debtors':dfsoharde-pursuant to 11

U.S.C. § 727(a) (2) (A) .




CONCLUSIONS OF LAW
'i{' Pursuant to. Bankruptcy Rule 4005 the blaintiffs have
the burden of provrng the elements of ll U. S C § T127(a ){Z)KA).
2. -11.U.s.c. §-727(a (2)( ) prov1des as follows

(ay The court shall grant the debtor a. dlscharge,-

- unless—=-

o Rk ok o . . :
{2)  the debtor, w1th 1ntent to hlnder,_ delay, or
defraud a creditor or .an offlcer .of the estate charged
with custody of 'property “under thls ‘title, has

'”transferred removed, destroyed - mutilated, or
concealed, ~or has- permltted to". be transferred,
removed, destroyed mutllated or concealed——

Sk Tk %k

(A) property of the’ debtor, w1th1n one year before
the date of the flllng of ‘the petltlon .

3. Thus,_ln ordergtoﬂmeet'thelrfburden, the plaintiffs
must'showﬁ

| that the act complalned of was done w1th1n the one .

‘year. before the date  of -the flllng of the petition;

(2] ‘that the act ‘was done ~with™ actual_ initent to

hlnder, delay or defraud & credltor vl K {3} that

thé act was’ that® of the debtor or a duly authorlzed

agent .of the - debtor,‘{and] 471" that ‘the act. consisted.
- of - transferrlng, removrng, destroylng or.- concealing
j any of the debtor =B property o -

See 6 Colller on Bankruptcy ﬁ 727 02 at 727 12 (15th ed. 2004) .

-4._ There ‘is no dlspute that the debtors transferred the

Charles Schwab stock w1th1n the one year before the date of the

- filing of the petltlon The only real dlspute, then,‘is whether

the 'debtors transferred the stock w1th the actual 1ntent to

hlnder,_delay,-or defraud the plalntlffs




5. Wlth respect to the 1ntent requlrement the debtors

are unllkely to testlfy or otherwrse 'offerﬁ directl evidence

_regardlng thelr _1ntent __' Therefore,' the.,court can draw .

1nferences from the facts - and c1rcumstances of™ thls case and may
rely on certaln '"badges of fraud" as .further"eVLdence of the

requls;te -intent,-_' See--Zanderman,"Inc.. V. Sandoval,. 153 F.3d

7122, 1998 WL 497475 *2 (4th Cir, 1998) (unpubllshed) {citing ‘In -

:re Woodfield 978 F 2d 516 519 (9th Clr 1992)) The presence

of only one of these factors can. nece531tate the court S flndlng

that a transfer_ was fraudulently made,- and ’"certainly, the

presence-'of -several: factors -'can lead 1nescapably to the

conclu31on that the debtor possessed the -requisite intent.'"

'ZSee 1d {c1t1ng In re Penner, 10?-B¢R.,_ 1,175 (Bankr.N.D.Ind.
l989}(c1tatlons omltted))

; 6;" In. thelr Complalnt the plalntlffs allege that the

debtors transfer of the stock contalned all of the "badges of

fraud”™ pursuant to N C. Genr“ Stat § 39 -23. 4 of the North

Carollna Unlform Fraudulent Transfer Act }_However,-at trial the
plalntlffs argued that the debtors' transfer of the Charles
Schwab stock contalned certaln of- the "badges of fraud" found in

the comparable Georgla statute, Ga Code Ann' § 18-2- 74 Upon

comparlng the "badges of fraud" from the North Carollna and the

Georgla statutes, the court flnds that they are 1dent1cal  with

~the exceptlon of two addltlonal factors found in the North




Carolina

statute ']' Therefore,"thef'court Will ‘analyze

transfer under N. C Gen Stat § 39 23 4

.:7;

"badges of fraud":

The transfer or obllgatron was to an “'_1ns1der,

The debtor <retained possessron or . control of

the: property transferred after the transfer;
The - transfer or - obllgatlon was: dlsclosed or

- concealed;

- Before the. transfer was: made or obllgatlon was
incurred, the .debtor had = been’ sued or

' threatened with suit;

‘The transfer was of substantially all of the
. debtor's assets; - S :
“The debtor ‘absconded; _ :

- The debtor removed or concealed assets,

'The wvalue of the consrderatlon ‘received by the

debtor ‘was reasonably equlvalent to- the value

~of the -asset transferred or . the: ‘amount of. the
' obligation incurred; ' :

The - debtor was. 1nsolvent _dr-_became insolvent
shortly  ‘after- the transfer was. made or the
obligation was incurred; : '

'The-ﬂ transfer: _occurred izshortly before or .
'shortly after a substantial debt was 1ncurred,

The -debtor transferred the essentlal assets- of

the business to ‘lienor who - transferred the
‘assets to an insider of. the debtor;
). The debtor made the transfer or 1ncurred ‘the

obligation ' without receiving a;- reasonably

equivalent va]ue in: exchange for the transfer or
: obllgatlen,_and the debtor. reasonably should have

believed that the debtor would incur debts beyond
the debtor s ablllty to pay -as’ they became due,
and

,The : debtor . transferred the_~ assets - in the'

course of legltlmate estate or tax plannlng

;-Stat S 39 23 4

this

'N.C.'ﬂGenr:jStat@ _§:_39-2354 contalns - the fellowing

Applylng these pr1nc1ples to the facts of this case,

the court flnds _that; several _of the '"badges of fraud”

10

are




present; b.épecifically, "the 'oourtd finds ﬁthe; eristenoe of _the
"badges_of_fraudf“identiiiedbaspl, 3;:5}a9;dand 10.

9. .firSt,dthe_transfer wasatoianbinSider,'as'the debtors
invested the 'majority.tof.:thed prooeedsﬁbof..thef'stock in * the
'construotion'of'théir}ASheriiiejrestaurant;

'.IOQ As ev1denoed by M. Matta;SZOWnbtestimOny at trial and
.at .his. dep081tlon,: th_. transferb-was'bconceaied--from the
plalntlffS ‘and done wmthout thelr knowledge er._Matta insisted
that. he- kept - the plalntlffs abreast of “the: .status of' the
restaurant.projeot-1n_Ashevllle, but when asked the followrng
questlon by counSel: for‘ thea plalntlffs at ‘his dep051tlon:
"among the details whlch you dld not prov1de was the fact that"
you Wwere sellrng_ the.'stock' that :was; supposed to be. the
collateral .correoté"‘-Mt Matta 51mply responded _"[c]orreot."_.
See George Matta Dep page- 41 llnes 16 19.,'

- 171, Wlth respect to the flfth and nlnth "badges of fraud,"
the transfer of the stock 1nvolved the sale of substantlally all
of the debtors asSets,.and the debtors-wereﬁlnsolvent or became
1nsolvent shortly after 1t.was.sold.thrf-Matta testified that
he had to. complete.constructlon.of the restaurant in order to
_pay the:plaintiffs on-their.notes;_and.he repeatedly-explained
that_as:aflast resort.herhad.to”sellpthe;stook}as_the oniy means -
avaiiabie of'rundingfconstruotioﬁaofpthe"restaurant.; He also

testified that the debtorsﬁreceived'no_inoomeﬁfOr'a_substantial

.11_ -




amount of tlme whlle the restaurant was under constructlon | In
' essence? then,. the debtors admltted that the stock was their
last substantlal asset and.that they Were 1nsolvent or became
1nsolvent as a result of 1ts transfer
12y Flnally,_ the court flnds the presence of the Itenth
badge.of fraud in that the sale of the stock occurred between
November 2001 and January 2002 shortly after the debtors became
1ndebted to the plalntlffs in February 2001 | |
13. Although it does not specrflcally fall under one of
the "badges of fraud," the court flnds Mr Matta's testimony at
trlal nelther conflrmlng nor denylng whether he had called
Charles Schwab to take the approprlate steps to complete the
pledge of the: stock evrdence of " hls 1ntent to defraud the
plaintiffs.;- It 1s hard to belleve that Mr Matta would not
spec1f1cally recall whether or not he had placed that phone call
.to Schwab Moreover, Mr. Matta would clearly understand that
had he called Schwab to complete the pledge of the stock he
would not have - been able’ to subsequently sell the stock to usel
for the_ constructlon of the restaurant'- ..The' more. likely'
_ explanatlon 1s that Mr, Matta farled to call Schwab to complete
e_fpledge_ of the, stock because he 'was experrencrng great
financial .difficulty 1n openrng the Ashevrlle restaurant and
knew that he ‘may need the proceeds from the ‘stock to complete

constructlon 0of the. restaurant

12




.14;_.For'allhof-the'reasohsfstateduahove¢ the-court'finds
.that. the:Tplaintiffsnlhaﬁe.fmet:dtheirh'burden':of..ptovihg: the
elemeht_s- of 11 U.5.C. § 727.'(5) (2) (&) _’*Iihu-s-,'_ the court £inds
that t-he_ debtor_s' .d:i'schal;.;:gé_.' i-.s_"__-'denie"d-:; In addlt-:loh, due to the
'debtorS'.fcohversion :oﬁ:othee stock _he_.coort' awards ,the
plalntlffs damages in the amount of Elghty Thousand Dollars
.($80,000), whlch Mz, Mattaf”testlfled~ were .the proceeds the
dethrs recelved from“the”sale-of;thelstook.';Eihallyl the court .
.denles the plalntlffs' olaih”fOr.attoﬁnélé'.fees_ahd'costs.

It is therefore ORDERED that: e

'_l._ The debtors' dlscharge is denled pursuant to 11 U.S.C.
s 727 (_Ia.)-"""(‘A)- S P R
}:?} The olalntlffs are awarded damages “in the amount of
Elghty Thousand Dollars ($80 OOO)f and dhfl | |
3.£: The plalntlffs’.clalm for attorneys feestand coéts is

denied.:

Aﬁ% ,«M%m@

Dated as of. uate entered

l George R. Hodges'y .
B Unlted States Bankruptcy Judge
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